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Toy Copyright: An Analysis in Copvyright Protection for Tovys

Isaac S. Lew'
I. Introduction

As a collector of vintage toys from the 1970s and 80s, I have always appreciated the fine
craft of traditional toy making. To create a single toy involves many steps from the initial idea to
its final placement on a toy store aisle.” The combined energy of preliminary product designers,
market researchers, artists, sculptors, packaging designers, and others that comes together to
create a final product is something most people do not even think about.” I am not like most
people. My collecting specifically focuses on acquiring items that the public was never meant to
have. Things such as original packaging artwork, conceptual designs for toys that never saw the
light of day, and printers’ proofs are just some of the items that I seek to add to my collection.

Collecting these behind-the-scenes items has led me to see how the toy industry is full of
intellectual property issues. After all, making toys is essentially taking an idea for a product and
using art to transform that idea into something physical.* Conceptually, it is similar to a sculptor
laboring to make a sculpture. However, a toy—and by extension the toy industry—is different.

In the toy industry, various players and competitors compete to transform ideas into products that

' I.D. Candidate, University of North Carolina School of Law, 2011.

? The number of true toy stores—that is, stores that exclusively sell toys—has dwindled dramatically. See James
Kipling, Toy Licenses Are Different, THE LICENSING BOOK, Feb. 2003, at 85, 85 (“Toys used to be sold to a wide
variety of [stores]. Today, the business of toy wholesaling has largely disappeared, and the number of retailers who
purchase from toy companies has shrunk perceptibly with the consolidation of many and the bankruptcies of other
retailers.”) As a result, most people purchase their toys from mass market retailers such as Wal-Mart or Target. One
possible exception would be Toys R Us.

? Other important players in the toy making industry include detail draftsmen, mold makers, die makers, paint
sprayers, quality control managers, and doll designers. See generally MARK LERNER, CAREERS IN TOY MAKING
(1980).

* See ERIC CLARK, THE REAL TOY STORY: INSIDE THE RUTHLESS BATTLE FOR AMERICA’S YOUNGEST CONSUMERS
27 (2007) (“Creating playthings is a universal and timeless dream, combining as it does two potent images—
inventing and toys.”)



will be mass produced and sold. It is a market that ultimately concerns itself primarily to making
money.” The competition is ruthless and the players cutthroat.®

The development of a toy, unlike that of a sculpture, also typically involves more than
one individual. It is a team effort combining the talents of many people working together. Many
times, toy makers sell their playthings to toy companies that are better able to market and
distribute the product. Consequently, those inventors’ creations are constrained by the demands
of the business executives in the company. As a result, tension tends to run high and the
opportunity for legal disputes arises.” Moreover, copying in the toy industry is more prevalent
than in the world of sculptures. Indeed, “borrowing, copying, and downright stealing are not
unknown, and there are always plenty of lawsuits in progress.”® In sum, the toy industry is ripe
with issues dealing with copyright.

Even though the issues that face toymakers are not exactly the same as those that face
artisans who create sculptures, it is an analogous area of law. Indeed, toys have found copyright
protection under section 102(a)(5) of the Copyright Act of 1976—a section that provides

copyright protection for “pictorial, graphic, and sculptural works.”

As aresult, an analysis of
copyright for sculptures is essential for understanding how copyright functions in the toy realm.

In fact, if sculptural works were ignored, the body of law for toy copyright would be quite

> See id. at 35 (“The right toy can transform an inventor into a multimillionaire.”).

% A quick glance at some of the titles of books written about the toy industry is illustrative of this competitive
environment: The Real Toy Story: Inside the Ruthless Battle for America’s Youngest Consumers; Toy Monster: The
Big, Bad World of Mattel; Toy Wars: The Epic Struggle Between G.1. Joe, Barbie, and the Companies That Make
Them; Toyland: The High-Stakes Game of the Toy Industry. (Emphasis added.)

7 See Clark, supra note 4 at 44 (“[R]elationships between toy inventors and manufacturers have suffered, reflecting
increasing formality and stress levels. Inventors are much less likely to accept the explanation of ‘independent
development’ and much more likely to file suit.”) (quoting James Kipling, a veteran toy industry attorney).

8 SYDNEY LADENSOHN STERN & TED SCHOENHAUS, TOYLAND: THE HIGH-STAKES GAME OF THE TOY INDUSTRY 9
(1990).

17 U.S.C. § 102(a)(5) (2006).



barren. There are no specific laws dealing with toys and copyright.'® Similarly, scholarly articles
regarding toy copyright are virtually nonexistent. In fact, a search on Westlaw and LexisNexis
produces exactly one result for academic articles with both the words “toy” and “copyright” in
the title."! Why is there a lack of scholarly material on this subject?

There are two primary reasons for this, in this author’s opinion. First, toy copyright law
does not have the cachet as other issues might have in the copyright arena today. To the average
copyright scholar, the issues of three-dimensional copyright do not sound particularly interesting
unless they actually involve three dimensions in the digital world. Indeed, the only scholarly
paper with both “toy” and “copyright” in the title mainly deals with copyright issues in Second
Life— an online computer game involving a three-dimensional virtual world. For a copyright
scholar to revisit issues regarding traditional three-dimensional sculptures such as toys might
seem boring. Alternatively, a topic such as toys might not seem scholarly enough (although the
author of this paper disputes that).'? The second reason why so little is written about toy
copyright law is that toy industry publications tend to focus on business and market issues. The
latest news regarding innovation in interactive toys is much more appealing than issues of
copyright. An exception might be articles describing recently-inked licensing agreements or a
major infringement case such as Mattel seeking $1 billion in damages for a toy line it claimed it

held the copyright to."

' Toys as toys are not delineated as a specific subject matter of copyright. This is unlike the design of vessel hulls
which, as of 1998, has its own specific protection under 17 U.S.C. § 1301 et seq.

" That article, The Virtual Photography Paradox: How Courts Could Analyze Copyright of Virtual Photography of
User Generated Content Using Software, Real World, or Toy Copyright Analyses, is actually a note by a law student
at Southern Methodist University Dedman School of Law.

12 See, e. g., GARY CROSS, KIDS’ STUFF: TOYS AND THE CHANGING WORLD OF AMERICAN CHILDHOOD, at vi (1997)
(“When I began this project some colleagues may have thought I was going through a midlife crisis or even a second
childhood by abandoning my ‘serious’ scholarship for a ‘childish’ topic like toys.”).

" The case is Mattel, Inc. v. MGA Entertainment, 616 F.3d 904 (2010).



The point of this paper is thus twofold. First, it provides a brief history of copyright
protection that has been afforded to three-dimensional objects such as sculptures. Second, by
analyzing a series of copyright law cases involving toys, it describes (possibly for the first time)
the role of copyright in the toy industry. Accordingly, Part II of this paper provides a brief
history of copyright for sculptural works. Included in this Part is the evolution of protection
afforded sculptural works from this nation’s first copyright act through the Copyright Act of
1976. Part I1I of this paper analyzes particular problems that arise when sculptural works are
afforded copyright protection and analyzes the various tests that courts have used to delineate
which sculptural works should be eligible for copyright and which should remain in the public
domain. Part IV provides an introduction to the toy industry itself. Part V outlines a variety of
federal cases that specifically covered the issue of toy copyright. Most cases deal with
infringement, particularly post-1978, but a number of earlier cases treat the basic question of
whether toys are the proper subject matter for copyright protection. Part V also covers the issue
of the derivative work right with respect to toys. Finally, Part VI takes a look at how toy
inventors and toy companies view their intellectual property rights and suggests that copyright
law is the best form of intellectual property protection for most toys.

I1. History of Copyright Protection for Sculptural Works
Article I, Section 8 of the United States Constitution authorizes Congress to establish a

14 This clause of the

system of copyright to “promote the progress of science and useful arts.
Constitution is the backbone of authority for the current copyright system in place. To implement

its authority under Constitution, the first copyright act in the United States was signed into law

on May 31, 1790." This law provided for copyright protection to “the author and authors of any
y p pynght p

“U.S.CoNsT. art. 1, § 8, cl. 8.
151 Stat. 124 (1790).



map, chart, book, or books[.]”' Thus, the first copyright law provided absolutely no protection
for any sculptural work. The next major revision to United States copyright law occurred in 1831

1.7 Although expanding the list of protected works

with the passage of the Copyright Act of 183
to include musical compositions, prints, cuts, and engravingslg, the law still provided no
protection for any three-dimensional works.
A. Copyright Act of 1870

It was not until the Copyright Act of 1870'° when Congress finally extended protection to
three-dimensional works. That law specified that a “painting, drawing, chrome, statue, statuary,
and . . . models or designs intended to be perfected as works of the fine arts™® were now
protected. The key language here is that statues and models were protected as long as they were
“works of the fine arts.” In other words, statues and models that were not artistic in nature were
ineligible to be copyrighted.”' The question arose, however, as to what qualified as a work of
fine art. In Bleistein v. Donaldson Lithographing Co.* the Supreme Court held that an
advertising poster for a circus was entitled to be copyrighted, regardless of its commercial nature
or the fact that it depicted real-life people. In a famous opinion, Justice Holmes enunciated the
rule that “[i]t would be a dangerous undertaking for persons trained only to the law to constitute
themselves final judges of the worth of pictorial illustrations, outside of the narrowest and most

5923

obvious limits.””” While not directly answering what constituted work of fine art, Justice

“1d.

'7 4 Stat. 436 (1831).

®1d

116 Stat. 198 (1870). This law also transferred responsibility of the copyright regime to the Library of Congress.
For an excellent discussion regarding the impact of this change and how it came to pass, see John Y. Cole,
Ainsworth Spofford and the Copyright Law of 1870, 6 J. LIB. SCL. 34 (1971).

2016 Stat. 198, 212 section 86 (1870).

2! Arguably, this is the foundation of the future debate regarding the ability to copyright useful articles. This is
discussed infira Part I11.

22 Bleistein v. Donaldson Lithographing Co., 188 U.S. 239 (1903).

*Id. at 251.



Holmes’s language suggested that in determining the answer, the aesthetic value of a work in
question should not be a part of the equation.
B. Copyright Act of 1909

The Copyright Act of 1909** was the third major revision to copyright law in the United
States. It reworded and clarified major portions of the previous Acts of 1831 and 1870. Pertinent
to this discussion, section 5(g) of the 1909 Act provided copyright protection for “Works of art;

models or designs for works of art.”*

In eliminating reference to works of fine art, perhaps
Congress took notice of Justice Holmes’s suggestion in Bleistein that to classify something as a
“fine art” rather than just “art” would be too nebulous a task. Whatever the reason, the 1909 Act
eliminated this fine art requirement thereby expanding the number of three-dimensional works
that could be protected.

Under the 1909 Act, the Copyright Office promulgated a ruling defining “works of art.”
That rule stated that this category included “all works belonging fairly to the so-called fine arts.

([pJaintings, drawings, and sculpture.)”*®

Accordingly, the argument can be made that the 1909
Act did not actually expand or contract the scope of protected works under the three-dimensional

category; instead, it merely solidified that the aesthetic value of such works wasn’t to be taken

into account.?’

> 35 Stat. 1075

*Id. at 1077.

26 Mazer v. Stein, 347 U.S. 201, 212 n.23 (1954) (quoting the Rules and Regulations for the Registration of Claims
to Copyright, Bulletin No. 15 (1910), 8.).

7 See, e.g., id. at 211 (“The practice of the Copyright Office, under the 1870 and 1874 Acts and before the 1909
Act, was to allow registration ‘as works of the fine arts’ of articles of the same character as those of respondents
now under challenge.”).



C. “Works of Art” under the 1909 Act

In the mid-1950s, further consideration was given as to what actually constituted a “work
of art.” In Rosenthal v. Stein®®, defendants made exact copies of plaintiff’s statuettes to sell as
lamp bases.” The original statuettes consisted of Egyptian dancers and ballet dancers. The
defendant’s replicas were modified, however, by affixing a socket at the top and allowing an
electrical cord to pass through in order to create a lamp.’® Defendant claimed that its new
creation was not an infringement of plaintiff’s copyright because their lamps were utilitarian.
The Ninth Circuit Court of Appeals disagreed. While acknowledging that utilitarian objects such
as lamps could not be copyrighted, the statuettes themselves were under a valid copyright as a
work of art. The plaintiff’s attempt to circumvent infringement by claiming that it was merely

(133

selling lamps was rejected. The court held that “‘utilization of a work of art in an article of

manufacture in no way affects the right of the copyright owner to be protected against

f ”’31

infringement of the work of art itsel The court also finally provided a definition for a “work

of art.” The court held that “[a] thing is a work of art if it appears to be within the historical and
ordinary conception of the term art.”*
D. Copyright Act of 1976

The Copyright Act of 1976 is most sweeping reform of copyright law in the nation’s

history.>* The 1976 Act again changed the wording for the statutory authority granting copyright

% Rosenthal v. Stein, 205 F.2d 633 (9th Cir. 1953). This case is cited here for providing a definition for a “work of
art.” Mazer v. Stein, discussed infra Part II1.B, analyzed the actual copyright protection granted to this particular
form of a work of art (a statuette transformed into a lamp).

*Id. at 634.

*1d. at 634.

31 1d. at 636 (quoting Stein v. Mazer, 204 F.2d 472, 477 (4th Cir. 1953)).

2 1d. at 635.

33 Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (codified as amended at 17 U.S.C. §§ 101-1332
(2006)).



protection to three-dimensional objects. Section 102(a)(5) grants protection to “pictorial, graphic,
and sculptural works.”> Although no longer specifically referencing “art” as the previous two
copyright acts did, this change in terminology does not expand the scope of protection from the
1909 Act.* In other words, the same works that were protected before under Section 5(g)
continued to be protected under the new Section 102(a)(5).”’
A significant addition to the 1976 Act was the actual statutory definition of a sculptural
work. Under section 101, pictorial, graphic, and sculptural works include
“two-dimensional and three-dimensional works of fine, graphic, and applied art,
photographs, prints and art reproductions, maps, globes, charts, diagrams, models,
and technical drawings, including architectural plans. Such works shall include
works of artistic craftsmanship insofar as their form but not their mechanical or
utilitarian aspects are concerned; the design of a useful article, as defined in this
section, shall be considered a pictorial, graphic, or sculptural work only if, and
only to the extent that, such design incorporates pictorial, graphic, or sculptural
features that can be identified separately from, and are capable of existing
independently of, the utilitarian aspects of the article.”®
This definition provides the most detailed description of which three-dimensional works
are eligible for copyright protection since the passage of the original copyright act.
Indeed, from being completely ineligible in 1790 to having their very own definition in
the current copyright act, three-dimensional works have come a long way. As might be
illustrated by the verbose definition in section 101, however, providing copyright

protection for three-dimensional works has been more complicated than Congress

originally might have imagined.

3 See generally William F. Patry, COPYRIGHT LAW AND PRACTICE: INTRODUCTION,
http://digital-law-online.info/patry/index.html (last visited Dec. 5, 2010) (“[The] 1976 Copyright Act swept virtually
all copyrightable subject matter within the exclusive domain of federal protection.”)

17 U.S.C. § 102(a)(5) (2006).

36 See 1-2 NIMMER ON COPYRIGHT § 2.08[B][1].

37 See S. REP. NO. 94-473, at 53 (1975).

#17U.S.C. § 101 (2006).



The current statutory definition is the product of courts struggling to maintain
fidelity to the copyright law for sculptural works, while at the same time ensuring that the
public is not denied the right to access and create a body of useful articles unencumbered
by copyright’s grip. This has already been briefly mentioned above in the Rosenthal v.
Stein®® case. There, the court was careful to ensure that copyright protection was
extended to the creative expression of the statuette artist while at the same time it denied
protecting useful and utilitarian objects such as lamps. This struggle is worthy of its own
discussion in order to better understand how courts have come to apply copyright
protection to toys.

I1I. The Utilitarian Divide: Problems in Copyrighting Sculpturs
A. The Categorical Exclusion of Useful Articles

By definition, sculptural works are protected by the current Copyright Act under §
102(a)(5). However, sculptures present an interesting problem that is not found in the
other forms of copyrightable subject matter. This problem arises from the fact that the
Copyright Act expressly excludes a particular subset of sculptural works from protection.
The definition of “Pictorial, graphic, and sculptural works” in § 101 excludes, as a
general rule, “useful articles”. A useful article is defined as “an article having an intrinsic
utilitarian function that is not merely to portray the appearance of the article or to convey

5940

information.”*® For example: bookends, candlesticks, piggy banks, and sundials*' would

all likely be considered useful objects as they each have a utilitarian purpose.** To be

3% Rosenthal v. Stein, 205 F.2d 633 (9th Cir. 1953).

Y17 U.S.C. § 101 (2006).

“! Mazer v. Stein, 347 U.S. 201, 219 (1954) (Douglas, J., dissenting). Although not directly stating that these items
were useful articles, Justice Douglas was correctly calling into question their validity as copyrightable objects.

2 A bookend holds books in place, a candlestick holds a candle for illumination, a piggybank is a receptacle for
money, and a sundial is used to tell time. Every object, in other words, performs a specific function.



copyrightable, the law requires that these useful articles contain features that can be
separately identified or that exist independently of the utilitarian aspects of that article.*
Even then copyright protection extends only to those separable elements.** Thus, if a
work is classified as a useful article, the law requires the party seeking copyright
registration to prove an additional component—that there exists a design element than
can be separated from the basic, utilitarian object. As if this were not complicated
enough, an additional question arises. Consider a sculptural work that is embedded in or
converted to a useful object. A small sculpture of an elephant attached to a coffee mug,
for example. Such an object “fus[es] the functional with the aesthetic to create [an]
article[] of everyday life . . . that [is] simultaneously beautiful and utilitarian.”*® What
level of protection should such a three-dimensional object enjoy? To begin to answer this
question, we must turn to the landmark case of Mazer v. Stein® for it is from this case
that the 1976 Act established the principles of separability that are found in the definition
section of pictorial, graphic, and sculptural works.
B. The Origin of the Useful Article Exception

Mazer v. Stein was a case involving validity of copyrights for a pair of male and
female dancing statuettes that, while copyrighted as works of art under the 1909 Act,
were in actuality sold as lamps.47 Each statuette was essentially outfitted with wires, a

socket, and a lamp shade.*® Petitioners copied the statuettes without authorization, and

17 U.S.C. § 101 (2006).

“ «[TThe design of a useful article . . . shall be considered a pictorial, graphic, or sculptural work only if, and only to
the extent that, such design incorporates . . . features that can be identified separately from, and are capable of
existing independently of, the utilitarian aspects of the article.” 17 U.S.C. § 101 (2006) (emphasis added).

* CRAIG JOYCE ET AL., COPYRIGHT LAW 169 (7th ed. 2006).

“ Mazer v. Stein, 347 U.S. 201 (1954).

" Mazer, 347 U.S. at 202-03.

* 1d. at 202.

10



similarly converted them into lamps in order to sell them.”’ In upholding the validity of
the statuettes’ copyrights, the Supreme Court held that “the registration of a statuette and
its later embodiment in an industrial article” was not a misuse of copyright.”® The Court
also looked favorably”' to the Copyright Office’s regulation that allowed registration of
works of art “in so far as their form but not their mechanical or utilitarian aspects are

concerned[.]”*?

Finally, the Court also held that just because a work of art is protected by
patent, does not mean that that very same work of art cannot be simultaneously protected
by copyright.

Although decided under the 1909 Act, Mazer was the basis for the provision in
the 1976 Copyright Act that affords protection to the form or expression of a useful
article. Indeed, satisfied with the Court’s reasoning, Congress indicated in its House
Report that “the rule of Mazer” was “affirmed by the bill.”>* The report went on to state
that copyright in a “sculptural work will not be affected if the work is employed as the
design of a useful article, and will afford protection to the copyright owner against the
unauthorized reproduction of his work in useful as well as nonuseful articles.” Thus
returning to our coffee mug example above, just because the elephant sculpture is

attached to a coffee mug does not prevent it from being a legitimately copyrighted

sculptural work.

* Id. at 203.

*1d. at 218-19

> Indeed Nimmer argues that the Supreme Court “ratified the then extant Copyright Office Regulation” Nimmer §
2.08[B][3]

2 Id. at 212-13 (citing 37 C.F.R. 1949 § 202.8).

3 H.R. REP. NO. 94-1476, at 105 (1976).

11



C. Conceptual Separability

The legislative history of the 1976 Copyright Act goes further than the Mazer
decision, however. It states that copyright protection for the design of a utilitarian object
will be extended to features that “physically or conceptually, can be identified as

separable from the utilitarian aspects of that article.”>*

While physical separability is easy
to imagine (we can imagine physically severing the elephant sculpture attached to the
coffee mug), conceptual separability is more difficult to understand.”® In what one court
called the “the most thorough and persuasive analysis of this question in any circuit,”°
Pivot Point International, Inc. v. Charlene Products, Inc.”’confronted conceptual
separability head on. In this author’s opinion, it presents the best test for determining
whether a useful article contains a design that is conceptually separable and therefore
copyrightable.

At issue in Pivot Point was whether “Mara,” a mannequin head produced for
beauty school students to practice hair and makeup application, was copyrightable as a
sculptural work.”® Pivot Point, copyright holder of the mannequin head in question, had
commissioned an artist to create a head that would imitate the “hungry look” of runway

models.” Assuming that the mannequin head qualified as a useful article,’’ the Seventh

Circuit held that the head’s features (shape of the eye, upturned nose, cheek and jaw

> Id. at 55 (emphasis added).

> Indeed, “[c]ourts have twisted themselves into knots trying to create a test to effectively ascertain whether the
artistic aspects of a useful article can be identified separately from and exist independently of the article’s utilitarian
function.” Masquerade Novelty, Inc. v. Unique Indus., Inc., 912 F.2d 663, 670 (3d Cir. 1990). See also Paul
Goldstein, 1 Copyright § 2.5.3, at 2:56 (2d ed. 2004) (“Of the many fine lines that run through the Copyright Act,
none is more troublesome than the line between protectible pictorial, graphic and sculptural works and unprotectible
utilitarian elements of industrial design.”).

*® Galiano v. Harrah’s Operating Co., 416 F.3d 411, 418 (5th Cir. 2005).

57 Pivot Point International, Inc. v. Charlene Products, Inc., 372 F.3d 913 (7th Cir. 2004).

*8 Pivot Point, 372 F.3d at 915.

*Id.

% 1d. at 920.

12



structure) were conceptually separable and thus fell under the ambit of copyright
protection.61 The court grounded its decision on the fact that the artist who designed the
head had artistic freedom to design Mara’s individualized features.®® In fact, it was easy
to conceptualize another face “independent of all of Mara’s specific facial features” that
would achieve the utilitarian function of a mannequin head for hair and makeup
application just as well as Mara.®® Therefore, because it was easy to imagine
(conceptualize) another “hungry-look” mannequin and because the sculptor’s artistic
judgment was uninhibited by any functional constraints, the court found Mara to be a
useful article whose design could be conceptually separated.* Simply stated, the Seventh
Circuit’s rule was that

[c]onceptual separability exists, therefore, when the artistic aspects of an

article can be “conceptualized as existing independently of their utilitarian

function.” This independence is necessarily informed by “whether the

design elements can be identified as reflecting the designer’s artistic

judgment exercised independently of functional influences.” If the

elements do reflect the independent, artistic judgment of the designer,

conceptual separability exists. Conversely, when the design of a useful

article is “as much the result of utilitarian pressures as aesthetic choices,”

the useful and aesthetic elements are not conceptually separable.®®
Having conceptual separability hinge on an artist’s creative judgment is a sensible
approach. For sculptural works in particular, which may be incorporated into all manner
of everyday item (lamps, water fountains, bookends, coffee mugs, etc.), conceptual

separability ensures that a sculptor’s copyrights are not limited by the simple fact that his

or her creation is intertwined with an object that is both functional and aesthetic.

°'Id. at 931.

“1d.

A

*1d. at 932.

% Jd. at 931 (internal citations omitted).

13



D. Physical or Conceptual Separability
In sum, determining the validity of a copyright in a sculptural work is a two-step
process. First, it must be determined if a work is classified as a “useful article” under §
101. If it isn’t, then there is no bar to copyright protection (assuming, of course, that the
work meets the other requirements of copyright law such as originality). If the work is a
useful article, however, then one must seek to find features on the work that can be either
physically removed or conceptually identified. If none can be found, then copyright is
protection is barred.®® As will be seen in Part IV, the useful article exception to sculptural
works played a part in determining the copyright status of certain types of toys.®’
IV. Brief Introduction to the Toy Industry

Toys are wonderful items. They spur children’s imaginations and help them develop
during their formative years.®® Many toys also form the basis for many beloved childhood
memories. Indeed, most adults today can look back with fondness at opening up presents
during a birthday or holiday and receiving that particular doll, action figure, or playset
that they had been craving. Toys, simply put, are fun.

A. Origins of Toys in the United States

“There have been toymakers in America for as long as there have been children[.]”69

Indeed, even before Europeans settled this continent, Native American children had a

wide assortment of toys to play with.”’ These ranged from crude’" toy animals carved

% See also Galiano v. Harrah’s Operating Co., 416 F.3d 411, 416 (describing the test for determining copyright
protection for a design of a pictorial, graphic, and sculptural work as involving two steps.)

%7 See infra Part V.D; Gay Toys, Inc. v. Buddy L. Corp., 703 F.2d 970 (6th Cir. 1983) (holding that toys were not
useful articles). See also Mattel Inc. v. Goldberger Doll Manufacturing Co., 365 F.3d 133 (2nd Cir. 2004) (finding
that specific facial features of a Barbie doll head such as the shape of the nose, lips, and eyes were copyrightable).
68 See, e.g., Cross, supra note 12, at ix (“Play is the work of children, and toys are their tools. This is a truism of
almost a century of child-development experts.”)

% Stern & Schoenhaus, supra note 8, at 33.

14



from wood and bone’* to dolls and balls.” When the colonists arrived from Europe in the
16™ century, even the long, arduous voyage did not stop families from bringing along
toys.74 In fact, the earliest surviving toy in the United States is a doll brought by William
Penn to Pennsylvania in 1699.” The first recorded American store that sold toys can be
found in an accounting by Benjamin Franklin that, when he was seven years old in 1713,
he purchased a toy whistle from a shop in Boston.”® Unfortunately, Franklin later found
out that he paid four times the worth of the whistle, but “thanks to a greedy storekeeper,
and Franklin’s memory of the incident” we have this interesting piece of toy history in
the United States.”’
B. The Industrial Revolution

In the 19™ century, toy manufacturing increased as the Industrial Revolution was
taking hold. Factories enhanced the productivity of toy makers.”® By 1850, forty-seven
toy companies were listed in the United States census.”’ Most of these companies were
family-run businesses that worked in tin or wood.* Miniature animals, wagons with
wheels, and trains were popularly manufactured throughout the 1800s and into the early

1900s.%!

70 See RICHARD C. LEVY & RONALD O. WEINGARTNER, THE TOY AND GAME INVENTOR’S HANDBOOK: EVERYTHING
YOU NEED TO KNOW TO PITCH, LICENSE, AND CASH-IN ON YOUR IDEAS 43 (2003).

' By today’s standards, of course.

2 Levy & Weingartner, supra note 69, at 43.

3 Stern & Schoenhaus, supra note 8, at 33.

;‘5‘ See RICHARD O’BRIEN, THE STORY OF AMERICAN TOYS: FROM PURITANS TO THE PRESENT 1 (1990).
"

71d.

8 Stern & Schoenhaus, supra note 8§, at 33.

7 O’Brien, supra note 73, at 5.

80 See O’Brien, supra note 73, at 5; Stern & Schoenhaus, supra note 8, at 33.

81 See O’Brien, supra note 73, at 5-6.
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In the early 1900s, A.C. Gilbert™ changed the toy industry. His company (the
A.C. Gilbert Company) invented the Erector Set—a toy construction set consisting of
small metal beams with holes for nuts, bolts, screws, and other mechanical parts.83 The
company also produced countless other construction and science sets, marking a shift in
toy production from producing items that merely reflected replicas of existing things
(wagons, animals, etc.) to making toys more of an experience. Indeed, the Erector Set and
A.C. Gilbert’s other educational toys “promised parents that their children would be
preparing to join the adult world of engineering, industry, and science.”™ In 1916, A.C.
Gilbert also founded the Toy Manufacturers of America (“TMA”), an industry trade
group that still exists to this day (though now renamed the Toy Industry Association).®

A mere year after its founding, the TMA persuaded lawmakers in Washington not
to impose an embargo on the buying and selling of Christmas gifts.* In 1917, the United
States had entered World War I. The United State Council for National Defense—in
charge of conserving resources for the war effort—was mulling a ban on Christmas gifts,
a concern that greatly worried toymakers. Leading a delegation of fellow toy makers,
A.C. Gilbert (then-president of the TMA) convinced the Council that manufacturing toys
would not reduce the manpower or resources available to the war effort. This
287

accomplishment earned Mr. Gilbert the nickname “the man who saved Christmas.

Toys were becoming a real and indispensible part of American society.

%2 Besides being a toy inventor, A.C. Gilbert won the Olympic Gold medal for the pole vault at the 1908 Olympic
games in London. He also was a trained magician and Yale graduate. See Stern & Schoenhaus, supra note 8, at 34.
8 Stern & Schoenhaus, supra note 8, at 34.

84 Cross, supra note 12, at 4.

85 See Stern & Schoenhaus, supra note 8, at 34; TOY INDUSTRY ASSOCIATION, INC., http://www.toyassociation.org
(last visited Dec. 5, 2010).

% For an excellent recounting of this incident, see Levy & Weingartner, supra note 69, at xv-xvi.

¥ A.C. Gilbert: The Man Who Saved Christmas, INVENTHELP, http://www.inventhelp.com/InventHelp-Presents-
A.C.Gilbert-TheManWhoSavedChristmas.asp (last visited Dec. 5, 2010). A made-for-television movie starring
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C. Plastic, Baby Boomers, and Advertising

Throughout the 1950s and 60s, the toy industry, like other industries in this
country, continued to grow.™ Changes, however, began to creep in. In part due to
shortages of metals during World War II, plastic manufacturing was perfected and
increased exponentially. Of particular importance was the development of injection-
molding techniques.*” Injection molding’ enabled companies to produce toys quickly
and cheaply.91 In fact, today “no designer can remember when there was no plastic for
toys.”92

In addition to plastic, the toy industry was greatly affected by the baby boomer
generation. Baby boomers tended to receive more toys than their parents.”® A newfound
wealth after World War II and greater sense of consumerism was responsible for this. In
fact, the baby boomer generation is still affecting the toy industry today. As many baby
boomers postponed parenthood until later in life when they had more disposable income,
the cash available for the purchase of toys in the 1980s through very recently has
increased.”

Adpvertising in the 1950s also changed the toy industry. As television became

more of a household commodity in the 50s and 60s, toy companies increased their

Jason Alexander and Ed Asner recounting Gilbert’s efforts at saving Christmas was released in 2002. It was
appropriately titled The Man Who Saved Christmas.

% Indeed, after WWII, “the toy industry experienced unparalleled growth.” Levy & Weingartner, supra note 69, at
54.

¥ Levy & Weingartner, supra note 69, at 56.

* What is an Injection Molded Plastic Part?, WISEGEEK, http://www.wisegeek.com/what-is-an-injection-molded-
plastic-part.htm

° Stern & Schoenhaus, supra note 8, at 37 (explaining how the toy industry began to grow “when the development
of high-quality plastics stimulated an explosion in the invention of new products.”)

92 Levy & Weingartner, supra note 69, at 56.

% Stern & Schoenhaus, supra note 8, at 37.

*1d.
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advertising in this medium.”” Hasbro was the first toy company to use television
advertising. In 1951, it promoted its Mr. Potato Head toy to children everywhere using a
television commercial.”® Mattel followed suit in 1955 when it began advertising on the
Mickey Mouse Club show.”” Television commercials provided an avenue for toy
companies to directly tell children how to play with their products. Indeed, “these
advertisements provided the scripts that suggested children’s play and made the toys into
props for make-believe dramas.””®
D. Media Franchises and Licensing

Television advertising proved to be so lucrative that by the 1980s entire toylines
were supported by half-hour cartoons.”” Mattel sold its Masters of the Universe (He-Man)
toys while at the same time producing a thirty-minute animated series that kids could
watch on television. Likewise, Hasbro had its own show, G.1. Joe: A Real American
Hero, that was directly based on the toy line. Although seemingly only an innocuous way
to entertain children, the shows’ “real purpose was to sell G.I. Joe and He-Man action
ﬁgures.”100
In the 1970s and 1980s, the toy industry embraced these so-called “media

franchises.” The ability to sell and advertise a product across multiple industries was

extremely valuable to a toy company. However, in the 1990s, toy companies began to

% Unfortunately, some toy companies did not follow this model of increased importance in advertising. One such
company was Louis Marx and Company (commonly referred to as “Marx Toys”). Marx was a major toy company
since 1919. By 1955, however, it earned only $3 million on sales of $67 million. By contrast, that same year, Mattel,
founded in 1945, spent $500,000 on television advertising alone. By 1979, Marx ceased to exist. See Stern &
Schoenhaus, supra note 8, at 36.

% Cross, supra note 12, at 5.

7 1d.

*1d.

* Id.

100 71
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move away from proprietary toys—whether supported by their own shows or not.'"!

Modern toy companies realized the potential in creating toys out of already-existing
movies or television shows. Why reinvent the wheel and have to develop an animated
cartoon series in order to sell a toy line when you can create one based on a movie that
someone else has already paid for?

Of course, in order to do this, toy companies needed to obtain licenses from the
copyright holder of a respective movie or television show. This they did and continue to
do so. The United States toy industry today is approximately a $21 billion dollar
industry.'®* Of that figure, approximately one-third is derived from licensed toy
products.'” The reason is simple: licensing is an easy way for a toy maker to reduce risk
by betting on someone else’s intellectual property.'®

The toy industry has come a long way. Unlike the early days where toy
companies produced toys that reflected the realities of everyday life, today’s market is
dominated by licensed product that represents movies, television shows, or other mass-
market media. Original toy lines, created wholly in-house by a toy company’s own
designers, are a rare thing indeed. However, as licensed properties constitute an ever-
growing percentage of a toy company’s lineup, the issues surrounding their intellectual

property will continue to provide lawyers plenty to fight over.

1% See generally Levy & Weingartner, supra note 69, at 290-91.

12 See Clark, supra note 4 at x.

103 Carol Rehtmeyer, Licensing 101: Introduction, Rehtmeyer, Inc.,
http://www.toysngames.com/licensing/licensing%20101/lic101_001.htm (last visited Dec. 5, 2010)

19 See Clark, supra note 4 at 40 (explaining how toy manufacturers see licensing “as a quick way to get immediate
recognition, to piggyback on someone else’s innovation.”)
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V. Toy Copyright Cases

A. The Beginning

As sculptures and models were not protected by copyright until 1870,'® courts

did not have an opportunity to deal with issues involving toy copyright until this year.106

This author’s research, however, reveals no copyright cases involving toys until after the
passage of the 1909 Act. One of the very first case involving a toy and copyright
involved the sale of an unauthorized Betty Boop doll. In Fleischer Studios, Inc. v. Ralph
A. Freundlich, Inc.,'"" the court held that the reproduction of the copyrighted Betty Boop
cartoon character in doll form without permission from the copyright holder constituted

108

infringement. ™ As the toy manufacturer copied the unique characteristics of the Betty

Boop character including her “broad baby face, the large round flirting eyes, the low-

placed pouting mouth, the small nose, the imperceptible chin, and the mature bosom,”'?’

any other slight difference in the doll itself did not serve as a defense to infringement.""

Somewhat confusingly, six years later the Second Circuit, in a panel that included

one of the same judges as in Fleischer Studios, decided Jackson v. Quickslip Co.''" In
that case, the court held that “[t]here is no copyright for toys, badges, or similar
apparatus. . . .”''? A possible explanation for the contradiction in these two cases may lie

15 See supra Part I1.B

1% This is because toys could not logically fall under any category of work that, up until 1870, fell under the ambit
of copyright protection. Put another way, a toy was clearly not a map, chart, book, musical composition, print, cut,
engraving, painting, drawing, or chrome. It was not until the 1870 Act, which expanded the list of protected works
to include statues and models, that one could even attempt to argue that toys could be classified as a type of
protected work (e.g. as a model or sculpture).

197 Fleischer Studios, Inc. v. Ralph A. Freundlich, Inc., 73 F.2d 276 (2nd Cir. 1934).

" 1d at7.

109 [d

1974 at 8.

"1 Jackson v. Quickslip Co., 110 F.2d 731 (2nd Cir. 1940). Judge Swan was in the majority in both Fleisher Studios
and Quickslip. He did not, however, issue either opinion.

"2 1d. at 732.
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in the fact that Quickslip was a case about a greeting card and not a toy. Additionally, the
mention of a toy was in dicta and in the context of small trinkets attached to cards.
Whatever the reasoning for its seemingly contradictory decisions, the Second

Secord corrected course and affirmed the idea that copyright protection extended to toys

113

in Rushton v. Vitale.” "~ There the court held that a doll in the form of a chimpanzee

named Zippy could be copyrighted. The court stated that there was “little doubt as to the

5114

validity of [doll’s] copyright.”” " That the toy was based on a real-live chimpanzee

appearing on the Howdy Doody television show was not a bar to protection.1 '3 All that
was required for a sculptural work to have a valid copyright was that the creator exhibit

“something more than a ‘merely trivial’ variation [from the real model], something

999116 55117

recognizably ‘his own. Zippy’s “bizarre features and funny face” ' * was enough to
satisfy this minimal threshold.
B. The Plush Toy Cases

In the late 1970s, a variety of cases made their way through the federal courts
regarding whether stuffed toy animals based on generic animal types (e.g. Chimpanzees)
and not a specific television personalities (e.g. Zippy) were eligible to be copyrighted or
if they were to be classified as being in the public domain.'"® In R. Dakin & Co. v. 4 & L

119

Novelty Co.,  the court rejected the argument that five stuffed toy animals that

"> Rushton v. Vitale, 218 F.2d 434 (2nd Cir. 1955). See also Blazon, Inc. v. DeLuxe Game Corp., 268 F. Supp 416,
421 (S.D.N.Y. 1965) (stating in dicta that “it is no longer under dispute that statutes or models of animals or dolls
are entitled to copyright protection.”).

" 1d. at 435.

" 1d. at 436.

"0 Id. at 435 (quoting Alfred Bell & Co. v. Catalda Fine Arts, 191 F.2d 99, 102-103 (2nd Cir. 1951)).

"7 1d. at 436.

"8 There has never really been a contention that plush toys as a whole were not copyrightable. See Russ Berrie &
Co. v. Jerry Elsner Co., 482 F. Supp. 980, 985 (1980) (finding that “plush toys such as are here involved are
copyrightable as sculptural works of art” under § 102(a)(5) and previously under § 5(g) of 1909 Act.).

"9 R. Dakin & Co. v. A & L Novelty Co., 444 F. Supp. 1080 (E.D.N.Y. 1978) (applying the 1909 Act).
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functioned as pajama bags were mere representations of animals in the public domain."*’

The court affirmed that “there is no question but that stuffed toy animals are entitled to

55121

copyright protection.” =" Moreover, by having unique features (the shape of the head,

placement of the eyes, ears, nose, mouth, and the color scheme)'*

the plaintiff’s toys met
the requirements for originality.'> The fact that the plaintiff was inspired by using
material in the public domain did not preclude a finding of originality. 124 In sum, the
court concluded that as long a toy maker adds his or her own unique features to a toy
based on a real model such as an animal, the toy can be copyrighted. Similar conclusions
were reached in Dollcraft Industries, Ltd. v. Well-Made Toy Mfg. Co."* and Kamar
International, Inc. v. Russ Berrie and Co.'*®

Perhaps the most comical of the plush toy cases is Knickerbocker Toy Co., Inc. v.

127

Genie Toys, Inc. ~" Knickerbocker had produced Casey Jones, a stuffed dog doll dressed

in a locomotive engineer uniform.'?*

Knickerbocker properly obtained copyright on the
toy in 1976, when a few years later Genie Toys began producing a doll that was very
similar in appearance.129 Knickerbocker sued for copyright infringement. As a defense,

Genie Toys argued that the Casey Jones doll was uncopyrightable as it was a

“representation of an animal in a ‘stereotyped’ engineer’s uniform” and merely combined

2% 1d. at 1083-84.

1 Id. at 1083.

2 d. at 1082.

2 Id. at 1083-84.

' Id. at 1083.

125 Dollcraft Industries, Ltd. v. Well-Made Toy Mfg. Co., 479 F. Supp. 1105 (E.D.N.Y. 1978) (construing the 1978
Act and holding that plaintiff’s stuffed toy lambs and rabbits that contained the toymaker’s “expression and
personality” were sufficiently original to overcome any argument that they were mere copies of animals in the
public domain.).

126 K amar International, Inc. v. Russ Berrie and Co. 657 F.2d 1059 (9th Cir. 1981) (chastising the lower court for
finding that realistic depictions of live animals as toys were not copyrightable. Instead, the 9th Circuit held that the
issue of copyrightability turned on originality.). See id. at 1061.

127 Knickerbocker Toy Co., Inc. v. Genie Toys, Inc., 491 F. Supp. 526 (E.D. Mo. 1980)

" 1d. at 527.

" Id. at 527-28.
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59130

“common ideas as opposed to unique representations.” > The court resoundingly rejected

this argument, explaining that characterizing a dog in an engineer’s uniform as a common

»131 It was obvious to the court that Genie

idea “approaches new heights in absurdity.
Toys was simply trying to ride on the coattails of Knickerbocker’s success with Casey
Jones. In sum, the court properly concluded that toys that are expressions of ideas or
characters and that exhibit originality are copyrightable subject matter.
C. Derivative Works and Independent Creation

As licensing became more popular in the 1980s,"** toy manufacturers began
producing more toys of copyrighted characters that were not their own. Essentially, these
toys were derivative works that the copyright owner (the media company) licensed to
various toy companies. In what can be considered one of the most important toy
copyright cases, Durham Industries, Inc. v. Tomy Corporation'>*, the Second Circuit held
that some of these licensed toys could not be copyrighted.

In Durham, Tomy held a license from Walt Disney to produce three wind-up toys

134

of the Disney characters Mickey Mouse, Donald Duck, and Pluto Dog. *" Durham

produced its own versions of these wind-up toys, admittedly using the Tomy toys as

135
models.

Tomy sued, claiming that Durham’s toys violated its copyrights to its
derivative works. In reviewing the validity of Tomy’s copyright claim, however, Court of

Appeals held that Tomy’s toys did not satisfy the required element of originality.'*® The

court explained that “mere reproduction of the Disney characters in plastic, even though

P9 1d. at 528-29.

P Id. at 529.

12 See supra Part IV.D

13 Durham Industries, Inc. v. Tomy Corporation, 630 F.2d 905 (2nd Cir. 1980).

4 Id. at 908-909.

" 1d. at 908.

¢ Jd. at 911 (“Lacking even a modest degree of originality, Tomy’s Disney figures are not copyrightable.”).
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the adaptation of the preexisting works to this medium undoubtedly involved some
degree of manufacturing skill, does not constitute originality as this Court has defined the

term 55137

In other words, nothing in the wind-up toys exhibited independent creation or
non-trivial variation from the preexisting work (the characters themselves). The court
rejected the contention that the manufacturing skill necessary to transform the Disney
characters from a two-dimensional drawing to a three-dimensional wind-up toy was
sufficient to constitute originality."*® It is important to note that the court ruled only on
the copyright status of the toys themselves and not the underlying copyright to the Disney
characters."*® For toy companies, therefore, this case is an important reminder that simply
converting an existing character from a preexisting work into a toy does not
automatically grant the toymaker copyright protection. Some artistic skill, independent
creation, or non-trivial variation is still necessary. Pure mechanical skill or meticulous
reproduction in a different medium will not suffice.
D. Are Toys Useful Articles?

Sculptural works are, for the most part, eligible for copyright protection.140 There
is an exception, however, for sculptural works that are considered useful articles and that
do not exhibit any design features that can be either physically removed or conceptually

identified.""" Thus, the first step in determining the validity of sculptural work’s

copyright is to determine whether it can be classified as a useful article. Given a toy’s

“T1d. at910.

138 11

9 1d. at 909 n.4 (“We do not express any opinion as to the validity or invalidity of Disney’s copyrights on the
characters of Mickey Mouse, Donald Duck, or Pluto. For the purposes of this case we shall assume, as the parties
have assumed, that the Disney characters enjoy copyright protection.”)

149 See 17 U.S.C. § 102(a)(5) (2006).

41 See supra Part I11.
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142

background as a tool for child development, ™~ the question thus arises: can toys be

considered useful articles?

143

In Gay Toys, Inc. v. Buddy L. Corporation ™, the Sixth Circuit answered that

question in the negative. Buddy L. designed a toy airplane named the “Air Coupe” which

first went on sale in April 1978.14

In late 1979, Gay Toys designed its own toy airplane,
the “Flying Eagle 1.”'* In the development of that toy, Gay Toys admitted to referencing
Buddy L’s Air Coupe. *® After being sued for copyright infringement, Gay Toys sought
a declaratory judgment that Buddy L’s copyright in its airplane toy was invalid.'"’
Although concluding that the toy airplane properly fell within the definition of a
sculptural work under § 102(a)(5), the district court held that the Air Coupe was not
copyrightable because it was a “useful article” that had no physically separable
features.'*® It reasoned that a “toy airplane is useful and possesses utilitarian and
functional characteristics in that it permits a child to dream and to let his or her
imagination soar.”'*’

The Sixth Circuit rejected this reasoning and reversed the district court. Although
agreeing that toys were copyrightable under § 102(a)(5), the court held that a toy airplane
was merely a representation of a real airplane and could not possibly have an intrinsic

150

utilitarian function—it could not actually fly. ~" The Sixth Circuit astutely noted that

following the district court’s reasoning would lead to the odd result where virtually any

12 See generally infra Part TV.
' Gay Toys, Inc. v. Buddy L. Corporation, 703 F.2d 970 (6th Cir. 1983).
144
Id. at 971.
145 [d
146 [d
147 [d
M8 1d. at 973.
9 Id. at 973 (quoting Gay Toys v. Buddy L. Corp., 522 F. Supp. 622, 625 (1981)).
0 1d. at 973.
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pictorial, graphic, and sculptural would not be copyrightable.">' For example, a “painting
of Lindbergh’s Spirit of St. Louis” which is clearly copyrightable, would not be so under
the district court’s rationale because it, too, “invites the viewer ‘to dream and to let his or

999152

her imagination soar. Following the district court’s flawed reasoning would, in

153
In

essence, allow the useful article exception to swallow the general rule of copyright.
conclusion, the court held that toys were not useful articles, and therefore even applying a
separability test was inapplicable.'*
VI. How Toy Inventors View Their Intellectual Property Rights

It has often been said that toy industry is like the fashion industry.">> A popular
toy one year quickly becomes a peg warmer'*° the next. Mattel, however, appears to have
taken this common adage to the extreme. In January 2004, it sent Barbie Anderson-
Walley, a clothing designer in Canada, a cease-and-desist letter demanding that she stop
using the term “Barbie” in her business name—*“Lingerie By Barbie.”'>” After rejecting

her settlement offer, Mattel sued Anderson-Walley—in New Y ork—claiming that her

website, www.barbiesshop.com, diluted the famous Barbie trademark.'*® Although the

151 Id
ij Id. (quoting Gay Toys v. Buddy L. Corp., 522 F. Supp. 622, 625 (1981)).

1d.
1d. at 974. See also infra Part II1.D (describing how if a work is not classified as a useful article, then there is no
bar to copyright protection assuming that the work meets the other requirements of copyright law); OddzOn
Products, Inc. v. Oman, 924 F.2d 346 (1991) (describing the difficulty in ascertaining whether a Koosh ball—a
sphere with hundreds of floppy filaments radiating from a core—would be considered a useful article).
15 See, e. 2., TIM WALSH, TIMELESS TOYS: CLASSIC TOYS AND THE PLAYMAKERS WHO CREATED THEM ix (2005)
(“The toy industry is a fashion industry riddled with one-hit wonders.”); Stern & Schoenhaus, supra note 8, at 24
(“As in the apparel business, toys follow trends and fashions.”); E-mail from David Gaule, Marketing Manager,
Bang Zoom Design (Dec. 2, 2010, 09:41 AM) (on file with author) (“However the toy indusrty [sic] is really a
fashion business.”)
136 A “peg warmer” refers to an action figure or toy whose supply far exceeds its demand. As action figures are
usually hung from pegs on toy store shelves, the fact that no one buys that particular toy causes it to remain on
shelves, warming the pegs it hangs from.
izg See JERRY OPENHEIMER, TOY MONSTER: THE BIG, BAD WORLD OF MATTEL 248 (2009).

1d.

154
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case was later dismissed for lack of personal jurisdiction, Anderson-Walley had already
spent thousands of dollars in legal fees, not to mention years of anxiety."’

This horror story is an example of how big companies take their intellectual
property rights seriously. Indeed, large toy companies such as Mattel and Hasbro are
“very aware (and extremely protective) of their I.P. rights[.]”160 Although Barbie
Anderson-Walley’s story might come across as extreme (and this author does not dispute
that), toy inventors and toy companies have a right to be skittish.

Every year in February, the annual American International Toy Fair (more
commonly referred to as “Toy Fair”) takes place in New York, the “toy center of the
universe.”'*" At Toy Fair, thousands of retail buyers, toy companies, toy inventors, and
sales representatives flock exhibit and preview the latest toys that will be released that
year.'®? Toy Fair, however, is not child’s play. For starters, no one under the age of 18 is
allowed to attend.'® Many toy inventors attend to check up on their own inventions and
even simply to get a look at what the competition is up to.'®*

To the uninitiated, the fact that certain toys look similar might be surprising.165
But those in the toy industry know better. While some duplication is indeed the product

of independent development, some is not so innocent.'°® Disputes over copying can get

ugly. One year, three men in overcoats handed out flyers to Toy Fair attendees advising

159

Id. at 249.
1% E-mail from James Kipling, Esq., Of Counsel, Wood, Herron & Evans, L.L.P. (Dec. 2, 2010, 08:22 AM) (on file
with author).

1! See Clark, supra note 4 at 7.
162

1d.
163 TOY INDUSTRY ASSOCIATION: SHOW INFORMATION,
http://www.toyassociation.org/AM/Template.cfm?Section=Show_Information (last visited Dec. 5, 2010)
(“Absolutely no one under the age of 18 (including infants and toddlers) is permitted to attend Toy Fair.”).
164 Stern & Schoenhaus, supra note §, at 9.
165

1d.
' 1d. at 9-10.
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them of pending litigation in the case of a battery operated water gun.'®’ The flyer
threatened “further lawsuits seeking maximum damages and injunctive relief from those
who produce, import, distribute or sell counterfeits or knockoffs” of that particular toy
gun.'®® Obviously, this particular toy inventor had had enough of others illegally copying
his creations.

It is a fact that copying has always been an issue that toy makers have had to deal
with. Some have even openly admitted to the practice in open court: “This is one of
hundreds of toys that I’ve taken from other competitors and either knocked off or tried to
understand how they based their cost and overhead factors. We all do this in a trade. We
all do that, even if . . . they deny it.”'®

So how do toy makers view their intellectual property rights? As this paper has
demonstrated, toy makers do not take copyright infringement lightly. And as long as a toy
meets the requirements of originality (independent creation and some minimal, non-
trivial creative spark), then it will be protected by copyright.'”® Sometimes, however, toy
creators might think to look solely to patents and trademarks for their inventions. Indeed,
The Toy and Game Inventor’s Handbook'"" spends five full pages discussing patents,
four pages discussing trademark, and barely two pages discussing copyright.'” That is
not to say that patents and trademarks do not have their place—they certainly do. In

particular, smaller toy companies might look to these alternate forms of protection,

especially if they focus on creating mechanical toys such as radio-controlled racecars or

7 1d. at 5-6

168 Id

1 Dollcraft Industries, Ltd. v. Well-Made Toy Mfg. Co., 479 F. Supp. 1105, 1110 (E.D.N.Y. 1978) (quoting
testimony of defendant in a toy copyright infringement case.)

170 See supra Part V.

"I Levy & Weingartner, supra note 69.

" Id. at 162-182.
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'3 However, this author would argue that, as demonstrated by the

electronic plush toys.
cases mentioned in this paper, copyright protection should be one of the first forms of
intellectual property protection a new toy inventor should consider. Copyright is easier
and cheaper to secure, and a startup toy company would do well to focus on this form of
protection rather than patents. Indeed, patents have their own problems for toy inventors:
they are costly, take a long time to secure, and might not be worth it if a toy’s average
lifespan is six months to, at best, two years.174
VII. Conclusion

The toy industry is fascinating. It combines the best of humanity’s creativity,
ingenuity, and artistic skill with the worst of human behavior: copying, greed, and
ruthlessness. Perhaps this combination is what makes the toy industry so dynamic. Every
year, shiny new toys grace the toy shelves as companies anxiously watch to see if they
can outdo each other. Consumers get a glimpse of this, usually around December: that is
when stories of “this year’s hottest toy” might make the evening news. But if one truly
looks behind the scenes, however, he or she will find a universe all its own. Intellectual
property, and specifically copyright law, has been a part of this story for at least 60 years.
In this author’s opinion, providing strong copyright protection to toys has made the
overall industry better. It has incentivized toy makers to create wonderful toys. It has

allowed children to take home a piece of the movie they just saw with their family. It has

'3 Facebook message from Steven Fink, CEO, Bang Zoom Design, (Dec. 2, 2010, 09:33 AM) (on file with author).

1" See e.g., Levy & Weingartner, supra note 69, at 166 (“[Patents] are costly and time-consuming to obtain. They
are clearly of value in the case of items such as Furby and Super Soaker. However, most toys have a life span of six
months, and a patent is of little commercial value.”); E-mail from David Gaule, Marketing Manager, Bang Zoom
Design (Dec. 2, 2010, 09:41 AM) (on file with author) (“An idea has to be a show stopper to get a patent. If the shelf
life for most toys is 2 years and it takes you 18 months to get a patent[,] applying may not be worth your time.
Patents can also get expensive to maintain.”)
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pushed the boundary of toy making leaps and bounds beyond what it was at the turn of
the 20th century. It is a shame that some will never know about this story. But perhaps
this is best. Perhaps then toys will continue to be seen as the delightful playthings that
they once were when we were five-years-old, unwrapping that one toy that would

eventually form the basis for countless cherished childhood memories.
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